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ARMEN, Special Trial Judge: This case was heard pursuant to

the provisions of section 7463 of the Internal Revenue Code in
ef fect when the petition was filed.! Pursuant to section

7463(b), the decision to be entered is not reviewabl e by any

1 Unl ess otherwi se indicated, all subsequent section
references are to the Internal Revenue Code, as anended, and al
Rul e references are to the Tax Court Rules of Practice and
Pr ocedure.
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other court, and this opinion shall not be treated as precedent
for any other case.

The instant case arises froma petition for judicial review
filed in response to a Notice of Determ nation Concerning
Col l ection Action(s) Under Section 6320 and/or 6330. The issue
presented i s whether respondent may proceed with the collection
action as so determ ned. Before us now is respondent’s Mtion
For Summary Judgnent.

Backgr ound

Leonia M Boudreau (Ms. Boudreau) resided in the State of
Massachusetts when the petition was filed. During the periods at
i ssue, Leedreau, LLC (the LLC), was a single-nenber limted
l[iability conpany validly created under Massachusetts | aw.

Ms. Boudreau was the sole nenber of the LLC during the
periods at issue. She did not elect to have the LLC treated as a
corporation for Federal incone tax purposes. All references to
petitioner refer to the LLC and its sole nenber, M. Boudreau,
who are treated as a single taxpayer under the regul ati ons as
di scussed bel ow.

Petitioner’'s Tax Liability

The LLC failed to file Forns 941, Enployer’s Quarterly
Federal Tax Return, for tax periods ended June 30, Septenber 30,
and Decenber 31, 2005; and March 31, June 30, Septenber 30, and

December 31, 2006. In addition, the LLC failed to file a Form
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940, Enployer’s Annual Federal Unenpl oynent (FUTA) Tax Return,
for the tax period ended Decenber 31, 2006.

Respondent generated Substitutes for Return pursuant to
section 6020(b) for these tax periods and, consistent with
exi sting procedures, assessed the taxes due.

Final Notices of Intent To Levy

On March 11, 2008, respondent issued a Final Notice--Notice
of Intent to Levy and Notice of Your Right to a Hearing with
regard to each of the tax periods at issue except the tax period
ended Decenber 31, 2005.

On April 1, 2008, petitioner tinely submtted a Form 12153,
Request for a Collection Due Process or Equivalent Hearing, in
respect of all of the tax periods at issue including the tax
period ended Decenber 31, 2005. Petitioner requested the hearing
only on the basis that Ms. Boudreau was not a responsible officer
of the LLC.

On Septenber 4, 2008, respondent issued a Final Notice--
Notice of Intent to Levy and Notice of Your Right to a Hearing
with regard to the tax period ended Decenber 31, 2005.

On Septenber 25, 2008, petitioner tinely submtted a Form
12153 for the tax period ended Decenber 31, 2005, again stating

only that Ms. Boudreau was not a responsible officer of the LLC



Adm ni strative Devel opnents

A settlenment officer fromrespondent’s Appeals Ofice was
assigned to petitioner’s collection case for all of the tax
periods at issue.

By letter dated COctober 8, 2008, sent to both petitioner and
petitioner’s authorized representative, the settlenent officer
schedul ed a tel ephone conference for Novenber 5, 2008. This
letter also stated that in order for the settlenent officer to
consider a collection alternative, petitioner was required to
submt: A collection information statenent; signed tax returns
for designated tax periods; and proof of Federal tax deposits for
one tax period.

Nei t her petitioner nor petitioner’s representative contacted
the settlenent officer at the scheduled tinme for the conference
call. 1In addition, petitioner did not submt the requested
information to the settl enent officer.

Utimtely, on Novenber 21, 2008, respondent’s Appeal s
of ficer issued a Notice of Determ nation Concerning Coll ection
Action(s) Under Section 6320 and/or 6330 sustaining respondent’s
proposed | evy.

Petition

On Decenber 17, 2008, Ms. Boudreau filed the petition. |In

the petition Ms. Boudreau states that she disagrees with the

notice of determnation on the basis that the liability is not
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her liability, as she was not a responsible officer of the LLC
and the operation was leased to a third party.

On February 6, 2009, respondent filed the Answer to the
petition.

Respondent’s ©Mdtion for Summary Judgnment

On August 13, 2009, respondent filed the Mtion For Sumrary
Judgnent that is presently before the Court.

Heari ng on Respondent’s Mtion For Summary Judgnent

The Court cal endared for hearing respondent’s Mtion For
Summary Judgnent on Septenber 23, 2009. Both parties appeared
and were heard. At the hearing petitioner filed an Cbjection to
respondent’s notion.

Respondent argues that because the LLC did not elect to be
treated as a corporation for Federal tax purposes, M. Boudreau,
as the sole nenber, is personally liable for the LLC s tax
lTabilities.

Ms. Boudreau argues that she should not be personally liable
for the LLC s tax liabilities because she was not a responsible
officer of the LLC.2 M. Boudreau contends that the LLC was
|l eased to a third party who was permtted to use the taxpayer

identification nunber of the LLC Ms. Boudreau further contends

2 |In Petitioner’s Objection to Respondent’s Mdtion for
Summary Judgnent, petitioner conceded that Ms. Boudreau was a
responsi ble officer for the period of Feb. 5, 2006, through Mar.
31, 2006.
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that this lessee is responsible for the tax liabilities of the
LLC pursuant to their | ease agreenent.

Di scussi on

A.  Summary Judgnent

Summary judgnent is intended to expedite litigation and

avoi d unnecessary and expensive trials. Fla. Peach Corp. V.

Comm ssioner, 90 T.C. 678, 681 (1988). Summary judgnent may be

granted with respect to all or any part of the legal issues in
controversy “if the pleadings, answers to interrogatories,

deposi tions, adm ssions, and any ot her acceptable materials,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that a deci sion nay be
rendered as a matter of law.” Rule 121(a) and (Db).

After carefully reviewing the record, we are satisfied that
there is no genuine issue as to any material fact, and a decision
may be rendered as a matter of law. Accordingly, we shall grant
respondent’s Motion For Summary Judgnent.

B. Respondent’s Proposed Levy

Section 6330 generally provides that the Conm ssioner cannot
proceed with collection by levy until the taxpayer has been given
notice and the opportunity for an adm nistrative review of the
matter (in the formof an Appeals O fice hearing) and, if
dissatisfied, with judicial review of the admnistrative

det er mi nati on. See Davis v. Commi ssioner, 115 T.C. 35, 37

(2000); Goza v. Conm ssioner, 114 T.C 176, 179 (2000).
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Section 6330(c) prescribes the matters that a taxpayer may
raise at an Appeals Ofice hearing. In sum section 6330(c)
provi des that a taxpayer nmay raise collection issues such as
spousal defenses, the appropriateness of the Comm ssioner's
i ntended coll ection action, and possible alternative neans of
collection. Section 6330(c)(2)(B) provides that the existence
and anount of the underlying tax liability can be contested at an
Appeals Ofice hearing only if the person did not receive a
notice of deficiency for the tax in question or did not otherw se
have an earlier opportunity to dispute the tax liability. See

Sego v. Comm ssioner, 114 T.C. 604, 609 (2000); CGoza V.

Conmi ssi oner, supra at 180-181.

Section 6330(d) grants the Court jurisdiction to reviewthe
Appeals Ofice’'s determnation to proceed with collection action
via levy after the hearing. Wen rendering a judgnent as a
matter of |law, the standard of review nmakes no difference; we

must reject erroneous views of the law MCorkle v.

Comm ssi oner, 124 T.C. 56, 63 (2005).

Al t hough petitioner was given the opportunity for an
adm ni strative hearing, neither petitioner nor petitioner’s
representative called the settlenent officer at the appointed
time. Petitioner has not alleged any spousal defenses,
chal I enged the appropriateness of collection actions, or proposed
any collection alternatives. Any such issue is now deened to be

conceded. See Rule 331(b)(4) (*Any issue not raised in the
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assignnments of error shall be deemed to be conceded.”). M.
Boudreau’s only contention is that she is not liable for the
taxes owed by the LLC because she was not a responsible officer
of the LLC

C. Check-the-Box Requl ati ons

Sections 301.7701-1 through 301.7701-3, Proced. & Adm n.
Regs. (check-the-box regul ations), provide rules for the
classification of business entities for Federal tax purposes.
These regul ations provide rules and procedures for taxpayers to
choose the tax treatnment of their business entity.

Upon formation, a business entity, such as a limted
l[iability conpany, with two or nore nenbers is treated as a
partnership unless it elects to be treated as a corporation.
Sec. 301.7701-3(b)(1)(1), Proced. & Adm n. Regs. However, a
busi ness entity with only one nenber is treated as a disregarded
entity unless it elects to be treated as a corporation separate
fromits owner. Sec. 301.7701-3(b)(1)(ii), Proced. & Adm n.
Regs. A single-nmenber entity nmust nake an affirmative el ection
on a Form 8832, Entity Classification Election, in order to be

treated as a corporation separate fromits owner. Conensoli V.

Conmi ssioner, T.C. Menp. 2009-242.

Petitioner does not challenge the validity of the check-the-
box regulations. In any event, this Court has previously held

those regulations to be valid in this context. See Med. Practice

Solutions, LLC v. Comm ssioner, 132 T.C. __ (2009). For
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enpl oynent taxes related to wages paid on or after January 1,
2009, a disregarded entity is treated as a corporation for

pur poses of enploynent tax reporting and liability. Sec.

301. 7701-2(c)(2)(iv), (e)(5), Proced. & Adm n. Regs.; see Med.

Practice Solutions, LLC v. Conmm ssioner, supra at __ (slip op. at

7). This anmendnent does not apply to the instant case.

During all of the taxable periods at issue Ms. Boudreau was
the sol e nmenber of the LLC. Ms. Boudreau never filed a Form 8832
to have the LLC treated as a corporation for Federal tax
purposes. Accordingly, the LLC is disregarded as an entity
separate from Ms. Boudreau pursuant to section 301. 7701-
3(b)(1)(ii), Proced. & Adm n. Regs. Thus, Ms. Boudreau is
personally liable for the taxes owed by the LLC. It is
irrelevant that Ms. Boudreau allowed a third party to use the
t axpayer identification nunber associated wth her solely owned
LLC. Respondent is thereby authorized to collect the LLC s
unpai d taxes from Ms. Boudreau by neans of the |evy.

To reflect the foregoing,

An order granting respondent’s

Mbti on For Sunmary Judgnent and

deci sion for respondent will be

ent er ed.



